
AMERICAN ARBITRATION ASSOCIATION
NEW YORK SUM ARBITRATOR TRIBUNAL
______________________________________________________________________________
In the Matter of Arbitration between

AAA Case No.   01-18-0002-0139
(Claimant) Insurer's Claim File No. 0298582180101162
                   -and- Applicant File No.  
                                                                       
Geico Insurance Company - SUM
(Respondent)

Issues in Dispute : Cause of injuries, Corroboration of disability, Credibility of medical evidence 
or witness
______________________________________________________________________________

ARBITRATION AWARD

          I, Jodi  Zagoory Esq., the undersigned ARBITRATOR, designated by the American 
Arbitration Association pursuant to the rules for New York Supplementary Uninsured Motorists 
Arbitration, adopted pursuant to regulations promulgated by the Superintendent of Insurance, 
having been duly sworn, and having heard the proofs and allegations of the parties, make the 
following AWARD.

Claimant(s), in the above caption, hereinafter referred to as: claimant
       

1. Preliminary Conference Call held on: 08/07/2018

Michael Fitzgerald, Esq. participated for the Claimant(s). 
Michael Avella, Esq. participated for the Respondent. 

2. Hearing(s) held on:
01/16/2019
and declared closed by the arbitrator on 01/16/2019.

Gina Sgarlato, Esq. participated in person for the Claimant(s).
Robert Levitt, Esq. participated in person for the Respondent.

3. Witness(es) for the Claimant(s):
claimant

4. Witness(es) for the Respondent:
none

5. Exhibits submitted by the Claimant(s):



1. Billed and paid PIP benefits.
2. Photocopies of 2 x-rays of claimant's right arm after surgery.
3. Records – Rehabilitation Physical Therapy Associates.
4. Report dated July 19, 2017 – Dr. John L'Insalata.
5. Report dated October 20, 2018 – Dr. S. Robert Rozbruch.
6. Transcript of recorded interview of witness GP.
7. Request for SUM Arbitration.
8. Police accident report dated July 18, 2017.
9. Photographs of claimant's car after the accident.

10. GEICO Verification of Coverage.
11. Medical affirmation – Dr. Daniel Wilen.
12. Hospital records – Richmond University Medical Center.
13. Medical records – Dr. Omri Ayalon.
14. Medical/surgical records – Dr. Robert Rozbruch.
15. Medical records – Dr. Daniel Wilen.
16. Reports of MRI studies of claimant's cervical spine, right shoulder, and right humerus.
17. Nerve conduction test reports.
18. Physical therapy records – One on One Physical Therapy.
19. Physical therapy records – Rehabilitation Physical Therapy Associates of Staten

Island.
20. Photographs of claimant after the accident and surgery.
21. Report dated August 27, 2018 – Dr. Charles DeMarco

6. Exhibits submitted by the Respondent:

1. Report dated August 27, 2018 – Dr. Charles DeMarco.
2. Transcript of claimant's examination under oath testimony.
3. Handwritten statement of witness OA.

7. Identity of court reporter:
Not applicable

8. Identity of interpreter:
Not applicable

9. Summary of Issues in Dispute:
The parties agreed the applicable SUM policy limits is $300,000. There is a setoff of
$50,000. Respondent contested liability and the value of claimant's accident-related
injuries.



10. Findings, conclusions and basis therefor:
Claimant is 53 years old, married, the mother of 4 sons, and a registered pharmacist. It is
undisputed on July 18, 2017 at approximately 10:15 a.m. claimant sustained a right
midshaft comminuted fracture of the humerus in an accident that happened on Forest
Avenue in Staten Island. According to claimant's testimony, as she was backing into a
parallel parking space on Forest Avenue, a car traveling on Forest Avenue struck claimant's
car on the front left side. Claimant described the impact as heavy, which she said caused
her right arm and neck to fling to the right. She felt pain immediately in her right arm and
neck and was unable to get out of her car without assistance. An ambulance took claimant
to the emergency room of Richmond University Medical Center, where it was discovered
she sustained a comminuted fracture of the proximal right humerus in the accident.

LIABILITY

Respondent contests liability, relying on a statement it took from a witness listed on the
police accident report. According to the witness, OA, she was running on Forest Avenue,
when she "heard a light impact where I knew where two cars struck, so I looked up and
saw two cars on Forest Avenue were involved." Furthermore, OA stated in her statement,
"I did not see the impact. I am not sure where the second car came from but either it was
from a parking spot on Forest Avenue or from one of the driveways for doctor's offices on
Forest Avenue." In addition, OA stated, "I do not know which vehicle struck the other." 
She also stated she did not speak to the police at the accident scene, but the officer called
her later "and I told him what happened." Indeed, the statement in the police accident report
that "Witness states vehicle 2 pulled out of parking spot and struck vehicle 1" clearly
contradicts the witness's written representation that she did not see which vehicle struck the
other and that she did not speak to the police at the accident scene.  

In addition to her testimony on liability, claimant relies upon a recorded statement of GA,
which was also taken on behalf of respondent, but submitted to me by claimant. GA is the
daughter of the owner of the beauty salon where claimant is a customer (and where
claimant was going had the accident not occurred) but GA stated she is not "acquainted"
with claimant. According to GA's statement, she was walking on Forest Avenue when she
saw "this car was just pulled to the side of the street just a little bit, enough room for cars to
come through, and then um, she had her blinker on like I guess to parallel park on the right-
hand side. So, she sat there for a second, a few cars pass, and then she started backing up
into the spot, doing everything like the right way, and then here came this other car that like
had no courtesy at all, and like didn't even care that anybody was in front of them and just
went right into her…". GA further stated, "[claimant] Had her blinker on um, she was
pulled to the side of the street as much as you could possibly be to the side of the street to
parallel park, closer to the other vehicle that was parked already, like as close as possible. 
So, if you would have inched…like if this Hyundai would have inched to the left a little bit
or even just waited as a common courtesy, she would have been able to park in two
seconds and everybody would have went through, but this Hyundai was like in a rush to get
somewhere and just smashed right into her car as she was trying to park."  

Based on the statements of the witnesses and claimant's testimony, it is my opinion the car
that struck claimant's car as claimant was attempting to parallel park on Forest Avenue is
solely and fully responsible for the happening of the accident of July 18, 2017. The car that
struck claimant's car failed to see what there was to be seen on the roadway and failed to



yield the right of way to claimant as claimant attempted to parallel park on Forest Avenue. 
Claimant could not have seen the car that struck her, and, after stopping at the side of the
road, and observed no cars, had no duty to yield to the car that stuck hers. Therefore, I find
liability 100% in claimant's favor.

DAMAGES

X-rays done at the emergency room of Richmond University Medical Center revealed the
comminuted fracture of the proximal right humerus. All other tests failed to show any acute
injuries. Indeed, a CT scan without contrast of claimant's cervical spine showed minimal
lower cervical levoscoliosis, multilevel degenerative disc/facet changes, and variable
cervical canal/foraminal narrowing. Claimant was treated with IV morphine for pain relief. 
After an orthopedic consultation with Dr. Omri Ayalon, claimant's right arm was splinted
and put in a sling. Thereafter, claimant was prescribed Naprosyn and Percocet for pain
relief, and discharged from the emergency room in stable condition with instructions to
seek follow up medical attention.  

On July 19, 2017, the day after the accident, claimant consulted with orthopedic surgeon,
Dr. John L'Insalata regarding her right arm. Dr. L'Insalata noted claimant had swelling in
her right hand and "severe constant sharp pain with any movement of the arm." Physical
examination revealed intact sensation about the wrist, forearm, and fingers;full strength
with resisted volar and dorsiflexion of the wrist;and no tenderness about the cervical spine. 
X-rays confirmed "a comminuted fracture of the humeral shaft with what appears to be two
segments with some mild valgus deformity of the midshaft." Dr. L'Insalata recommended
claimant return to Dr. Ayalon for further medical attention and treatment.  

On July 20, 2017, 2 days after the accident, claimant consulted with Dr. Ayalon. Following
a physical examination, Dr. Ayalon prescribed the application of a Sarmiento brace for
claimant's right arm. The brace was applied the following day, and the doctor
recommended "to follow this patient radiographically on a weekly basis and determine if
transition to operative management makes sense with any loss of reduction." Claimant
remained under the care of Dr. Ayalon through November 8, 2017. During that time,
claimant testified, and records show she underwent physical therapy for elbow, wrist, and
hand motion.  

On August 1, 2017, while under the care of Dr. Ayalon, claimant consulted with Dr. Robert
Rozbruch, an orthopedic surgeon at the Hospital for Special Surgery. X-rays ordered by Dr.
Rozbruch showed "good alignment" and a "closed displaced spiral fracture of shaft of right
humerus." Claimant returned to Dr. Rozbruch on August 15, 2017, at which time the doctor
noted, "Overall position of the right humerus is acceptable, but at 4 weeks status post MVA
it is difficult to assess bone healing at this time." He recommended an open reduction
internal fixation repair of claimant's humerus, which claimant indicated she would
consider. On October 17, 2017, Dr. Rozbruch noted x-rays did not show complete healing. 
In addition, he noted claimant's shoulder was stiff, and he recommended she continue with
non-operative treatment for another 6 weeks and postpone surgery. On November 7, 2017,
approximately 3 ½ months after the accident, at the referral of Dr. Rozbruch, claimant had
a CT scan of the right humerus. The study showed "a subacute ununited comminuted
segmental fracture of the right humeral diaphysis with mild angulation, osseous override. 
Two butterfly fragments are malunited creating the central segmental portion. There is,
however, no convincing bony union the proximal and distal fragments nor post fragments



and the central fragment." On November 28, 2017, Dr. Rozbruch found x-rays showed
"unchanged humerus positioning with slow progression of bone healing." At that time, at
the recommendation of Dr. Rozbruch, claimant decided to schedule a right humerus repair.
 

At the Hospital for Special Surgery, on December 29, 2017, Dr. Rozbruch performed a
repair of the humerus non-union, delayed union with autogenous graft;insertion of right
humerus plate, reinforcement humerus;and right iliac crest bone marrow aspiration. These
procedures required the insertion of a plate and screws in claimant's upper right arm, which
resulted in a 6 inch scar on claimant's right upper arm. On March 20, 2018, Dr. Rozbruch
noted claimant was doing well, "not having any pain," and "progressing her stretching and
range of motion exercises." He commented that, "There continues to be significant interval
healing" with "no concerns today." He concluded claimant "can progress her range of
motion exercises" "start to progress her strengthening at this point" and "can return to work
on or after April 30th." However, when claimant returned to Dr. Rozbruch on May 1, 2018,
he noted she complained of "persistent pain that is interfering with her daily activities and
causing her to lose some sleep at night." The doctor noted the pain "begins in her anterior
shoulder and radiates down the upper arm anteriorly, and she also gets occasional pain
posteriorly." X-rays of the right humerus showed satisfactory position and alignment with
no evidence of hardware loosening or other complications. Dr. Rozbruch opined the pain
"likely due to worsening rotator cuff vs. biceps pathology or some combination." He
administered a subacromial injection "to distinguish rotator cuff type pain from other
possibilities." He prescribed physical therapy with focus on rotator cuff strengthening and
stretching and suggested the possibility of a right shoulder MRI study if the pain did not
resolve. On May 25, 2018, A CT scan of the right humerus showed satisfactory alignment
and satisfactory osseous bridging. Dr. Rozbruch's notes indicated the humerus bone was
united and if pain persisted "will remove plate in 6 months." He referred claimant to a
shoulder specialist "to assess shoulder stiffness and pain." Claimant testified she continues
to remain under the care of Dr. Rozbruch. In a report dated October 20, 2018, Dr. Rozbruch
noted he last examined claimant on October 18, 2018 and summarized her case as follows: 
"In summary the patient had a car accident in July 2017 and sustained a humerus fracture
on the right. This required surgical repair and although the bone has healed in a satisfactory
position she continues to have pain and stiffness in her shoulder and arm. Further treatment
planned is removal of hardware in March 2019. Depending on how the shoulder progresses
she may require right shoulder surgery at some point in the future. It is within a reasonable
degree of medical necessity of medical certainty that all of the symptoms experienced in
the right humerus and shoulder are directly related to the car accident that occurred in July
2017. Hardware removal surgery is needed and is planned for March 2019. The patient has
not been able to work as a pharmacist since surgery because of pain and disability in her
right arm and shoulder related to the motor vehicle accident in July 2017. She is unable to
work at this time."

On October 19, 2018, claimant consulted with Dr. Daniel Wilen, an orthopedic surgeon, for
right shoulder pain, right upper arm pain, and neck pain that radiated into her right arm. 
Based on a physical examination and x-rays, Dr. Wilen referred claimant for an MRI study
of her cervical spine and right shoulder. An MRI study of claimant's cervical spine was
done on November 2, 2018. The study showed a disc herniation at C2-3, grade I
retrolisthesis, and multiple disc bulges at C3-4, C5-6 and C6-7 that abutted the exiting left
C4 nerve root and exiting right C6 nerve root. Based on the cervical MRI findings, Dr.
Wilen recommended claimant undergo electrodiagnostic testing. An MRI study of



claimant's right shoulder, done on November 2, 2018, showed postsurgical changes
overlying the proximal humerus severely limiting assessment, intralabral tear of the
superior labrum, trace subacromial bursitis and glenohumeral joint effusion and
acromioclavicular capsular hypertrophy that abutted the underlying subacromial space. 
Two weeks later, on November 16, 2018, Dr. Wilen noted claimant's neck pain was
worsening;the pain in her right shoulder in the acromioclavicular joint was worsening, and
that she was experiencing swelling of the right shoulder joint. An EMG study showed
evidence of right greater than left C5-6 radiculopathy with denervation in the paraspinal
muscles and mild right greater than median neuropathy at the wrist (carpal tunnel
syndrome). On December 4, 2018, Dr. Wilen administered a corticosteroid injection to the
right shoulder under ultrasound guidance. Claimant testified she remains under the care of
Dr. Wilen. In addition, records show claimant continues to undergo physical therapy
treatments at Rehabilitation Physical Therapy Associates.  

Dr. Charles DeMarco, an orthopedic surgeon, on respondent's behalf, examined claimant
on August 27, 2018. The doctor's physical examination revealed a positive impingement
sign of the right shoulder, a well-healed scar of the right upper extremity, and some
tenderness over the mid humerus. Based on the physical examination and review of
claimant's medical records, Dr. DeMarco's assessment was, "Status post delayed union of
the right humerus necessitating open reduction and internal fixation. The patient has post
immobilization arthrofibrosis of the right shoulder." He concluded claimant "has a
disability related to the right upper extremity."  

At the time of the accident of July 18, 2017, claimant worked as a pharmacist at
Walgreen's. She testified she has not worked since the accident because she does not have
mobility and strength in her right arm and cannot do any reaching or lifting. She is right-
handed, and never injured her right arm/shoulder before or after the accident. Claimant
further testified the injury to her right arm has changed the quality of her life, as she is
unable to work, carry things such as laundry, throw a ball, shower, and has interfered with
her intimate relationship with her husband.  

My review of the evidence reveals claimant sustained a comminuted fracture of the
proximal right humerus as a result of the accident of July 18, 2017;the fracture did not heal
and required surgical repair to insert a plate and screws;the surgery resulted in a 6 inch
unsightly scar on claimant's right arm;claimant will have surgery in March 2019 to remove
the hardware;in addition to pain and disability from the fracture claimant now suffers from
pain in her right shoulder and neck, which her physician believes is related to the subject
accident;claimant has not been able to work as a pharmacist since the accident;and claimant
continues to have limitations in performing all of her usual and customary activities of
daily living, which is reasonably expected to continue indefinitely. In my opinion, claimant
was a sincere and honest witness. In consideration of all the foregoing and taking into
account claimant's age and pre-accident level of work and activities, I value claimant's
accident-related injuries to be equal to the available SUM coverage of $300,000.00, which
is my award to her. Claimant received $50,000.00 from the carrier for the underinsured
tortfeasor, which is an offset, and must be deducted from the award. The net award is
$250,000. Claimant has received the maximum available SUM coverage and as such
respondent is directed to reimburse claimant for the filing fee paid to the American
Arbitration Association.  



  

ACCORDINGLY,

1. As to claimant, claimant is awarded prior to set-off amounts $300,000.00 
         minus $0.00 for claimant's comparative negligence
         minus a setoff amount of : $50,000.00

AWARDED( net of set-off amounts and reductions for comparative negligence):  
$250,000.00

 
Filing Fee

In addition, Claimant(s) having been awarded the maximum available recovery, is also entitled 
to the return of the AAA filing fee, which Respondent is hereby directed to reimburse. 

This decision is in full disposition of all SUM benefit claims submitted to this arbitrator.

STATE OF NEW YORK               }
                                                        }             SS:
COUNTY OF NEW YORK             }

I, Jodi  Zagoory Esq., do hereby affirm upon my oath as arbitrator that I am the individual 
described in and who executed this instrument, which is my award.

  



         (Jodi  Zagoory Esq.) Date: 02/11/2019

 For accidents covered under policies issued or renewed on or after October 1, 1993


